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___________________________________

ORDER

This matter is before the Court upon the pro se Appellant’s petition for an 
accelerated interlocutory appeal as of right pursuant to Tennessee Supreme Court Rule 
10B, § 2.  The Appellant asks this Court to review the post-conviction court’s order 
denying his second motion to recuse.  See Tenn. Sup. Ct. R. 10B, § 1.  Upon review of 
the petition and supporting documents, this Court has determined that no answer from the 
State is needed and will act summarily on the appeal without additional briefing or oral 
argument.  See Tenn. Sup. Ct. R. 10B, §§ 2.05, 2.06.

On April 21, 2020, the Appellant filed a petition for post-conviction relief from his 
convictions for conspiracy to possess methamphetamine with the intent to sell or deliver in 
a drug-free zone.  The case was assigned to Judge Robert Carter, Jr., who had also presided 
over the trial.  On May 15, 2020, the Appellant filed his first motion to recuse, asserting 
that Judge Carter had demonstrated bias against the Appellant through certain pre-trial and 
post-trial actions.  Specifically, the Appellant alleged that Judge Carter engaged in 
improper ex parte communication with the prosecutor prior to the Appellant’s arraignment.  
On August 28, 2020, Judge Carter entered an order denying the motion to recuse, finding 
that any “adverse rulings do not create a basis for this court to recuse itself” and that 
“[t]here was simply no prejudice to the [Appellant]” with regard to the “brief colloquy in 
open court.”  The Appellant did not file a petition for an interlocutory appeal from that 
order.

On October 20, 2021, the Appellant filed a second motion to recuse, again 
complaining that the ex parte communication called into question Judge Carter’s 
impartiality.  The Appellant asserted that he filed an amended post-conviction petition that 
included trial counsel’s failure to discover the ex parte communication as a basis for 
ineffective assistance of counsel and that he had subpoenaed Judge Carter as a material 
witness.  On November 19, 2021, Judge Carter entered an order denying the second 
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motion to recuse, finding that the Appellant’s claim with regard to the ex parte 
communication had been addressed in the prior order and that “a blanket assertion that the 
judge ‘is a witness’ will not support a motion for recusal.”  It is from this order that the 
Appellant seeks an appeal.

A party seeking recusal or disqualification of a judge must file a written motion 
“promptly after a party learns or reasonably should have learned of the facts establishing 
the basis for recusal.”  Tenn. Sup. Ct. R. 10B, § 1.01.  “The motion shall be supported by 
an affidavit under oath or a declaration under penalty of perjury on personal knowledge 
and by other appropriate materials.”  Id.  Additionally, “[t]he motion shall state, with 
specificity, all factual and legal grounds supporting disqualification of the judge and shall 
affirmatively state that it is not being presented for any improper purpose, such as to harass 
or to cause unnecessary delay or needless increase in the cost of litigation.”  Id. If the 
judge denies the motion, the party may seek an accelerated interlocutory appeal by filing a 
petition for appellate review.  Tenn. Sup. Ct. R. 10B, § 2.01.  The petition must be filed 
within twenty-one days of the trial court’s order, and the appealing party is required to 
promptly file a copy of the petition with the trial court clerk and serve all other parties.  
Tenn. Sup. Ct. R. 10B, § 2.02.  The petition must include a statement of the issues 
presented for review, a statement of the relevant facts, a supporting argument requesting 
specific relief, as well as copies of any order or opinion and any other parts of the record 
necessary for determination of the appeal.  Tenn. Sup. Ct. R. 10B, § 2.03.  

As an initial matter, the Appellant’s petition was received and filed in this Court on 
December 13, 2021, twenty-four days after the post-conviction court’s November 19 order 
denying his second motion to recuse.  The twenty-one-day period for filing a petition for 
recusal appeal is “jurisdictional and cannot be extended by the court.”  Tenn. Sup. Ct. R 
10B, § 2.08.  Tennessee Rule of Appellate Procedure 20(g), also known as the prison 
mailbox rule, provides that filings by incarcerated pro se litigants “shall be timely if the 
papers were delivered to the appropriate individual at the correctional facility within the 
time fixed for filing.”  However, “the burden is on the pro se litigant to establish 
compliance with this provision.”  Id.  Although the petition indicates that it was signed 
by the Appellant on December 5, 2021, it was not mailed until December 11, 2021.  The 
petition contains no indication that it was delivered to the appropriate individual at the 
correctional facility in a timely manner.

Moreover, even if this Court could construe the Appellant’s petition as having been 
timely filed, deficiencies with the Appellant’s recusal motion filed in the trial court are 
fatal to his claims.  Rule 10B, § 1.01 provides that a motion to recuse “shall be supported 
by an affidavit under oath or a declaration under penalty of perjury on personal knowledge” 
and “shall affirmatively state that it is not being presented for any improper purpose, such 
as to harass or to cause unnecessary delay or needless increase in the cost of litigation” 
(emphasis added).  When the word “shall” is used in a statute or rule, it is ordinarily 
construed as mandatory and not discretionary. See State v. Haddon, 109 S.W.3d 382, 386 



(Tenn. Crim. App. 2002) (citing Stubbs v. State, 393 S.W.2d 150 (Tenn. 1965)).  The 
failure to include the mandatory language in the recusal motion and to support the motion 
with the required affidavit or declaration results in waiver of the recusal issue on appeal.  
See Moncier v. Wheeler, No. E2020-00943-COA-T10B-CV, 2020 WL 4343336, at *5 
(Tenn. Ct. App. July 28, 2020).

Accordingly, it is hereby ORDERED that the Appellant’s request for relief is 
DENIED, and this appeal is DISMISSED.  Because it appears that the Appellant is 
indigent, costs associated with this appeal shall be taxed to the State.
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