Statement Of the Case
James Castle, a self-taught Idaho artist, was born in 1899 without hearing (O page 2). He lived his entire life with his family. (O page 2) He was a prolific artist, creating thousands of pieces, maybe as many as 20,000 drawings (O page 3, TR   ) He lived virtually his entire life with family members. (O page 2)
He was a prolific artist who drew on paper he could find. (TR page 52. James Castle created so many pieces that the family and the plaintiff to this day do not know how many pieces of art they have in their collection, how many pieces of art that they sold between 1997 and 2012, don’t know the number of pieces they have put out on the market, and the collection had never been fully catalogued.  TR page 125, lines 1-11; TR page 127 lines 6-11; TR 128 lines 9-14.
During his lifetime, James Castle would hide his artwork everywhere in the house and surrounding building   (O page 3)   .  He often bundled his works carefully and stored them in the walls or the attic area or anyplace else he chose (O page 3)

 As was his custom, he stored a great deal of his art work in the attic of his house (O page 1,3) It is uncontroverted that he had the practice of placing his art work in every nook and cranny on the property (except for the master bedroom)  (O page 6)
James Castle died intestate in 1977. (O page 7)  His sole heir, Agnes Peggy Wade, his sister, either inherited all of his assets or was gifted his assets, including his art work, although his estate was never probated.  There is no evidence that he left or gifted anything to any member of the partnership or any other person.  Agnes Wade was his sole heir.
Agnes Wade died in 1993 and left a will dated July 23, 1976 (ex 2).  All of her property was left to her four children. (Ex 2) The will did not mention the art work of James Castle. (Ex 2) The estate was probated in 1993 and from the opening of the estate, there has never been an amended estate document filed with the court.  (Tr 304 line 19-23).  The only document filed with the State of Idaho was filed in 1993 stating that the Estate of Agnes Wade owned 250 pieces of Castle art. (Ex marked under seal, Tr 302)    

The four children divided up the property left to them. (Ex 2)  Geraldine Garrow, the eldest child received the house on Eugene Street on January 31, 1995 and the house was removed from the asset of the estate. (Ex 7)  The house rented from 1993 to 1997 to Gail Johnson’s son-in-law and little sister (Tr 374 line 11-12)

While the house was rented, the partnership and Ms. Garrow left at least 10 pieces of Castle art hanging on the wall in the rental while in the possession of the tenants (Tr 374 line 4) 

On March 3, 1996 the estate entered into a sales arrangement with Jacqueline Crist (Ex 9)).  Ms. Crist was to sell and market the art of James Castle owned by the estate.  On August 24, 1976 the four children entered into a partnership agreement to market the art. (Ex 10).   They transferred all of their right, title and interest to the art work of James Castle that was “presently in the possession of the Estate of Agnes Wade” (Ex 10).

 Ms. Garrow decided to sell the house and listed it on the market (Ex 11).  It was listed as a home that needed extensive repairs (Ex 11).  Before the house was sold, the family looked for anything that might have been left in the house.  (O page 10) They walked through the house, which comprised their search. (Tr 381 line 6-9) The house was empty and they looked in the cupboards (Tr 381 line 6-9).  There was no evidence of any further search beyond walking through and looking in the cupboards. They did not look in the attic area of the house, an area James Castle was known to have stored his art (O page 2, 3).

 There were 10 James Castle drawings that were hanging on the walls that were removed. (O page page 8)  
The Defendant Jeannie Schmidt is 43 years old and a carpet installer. (Tr 184 line 7-25). This was her first home. (Tr 185 line 12)  
Jeannie Schmidt and her sister, Susan bought the house of James Castle from Geraldine Garrow for $50,000 (Ex 12). At the time of the purchase the house was a “fixer-upper.” (O page 10).  It was 700 square feet.  (Tr 187 line 23).  It did not have much of a foundation, some piers had sunk, there were plumbing leaks, and there were pipes that were never hooked up, causing flooding under the house. There was black mold on the walls, six layers of roofing and black asbestos insulation in the ceiling. (Tr 186-187).  The wiring was original from the early 1900’s (Tr 186 line 24).  There was no central heat and only a wall furnace. (Tr 188 line 12)
Before the house was sold, Geraldine Garrow, the General Partner of the Plaintiff and Gail Johnson, one of the partnership members, talked about the art that could be in the house and could have been hidden anywhere (Tr 382 line 22-25; Tr 248 line 23)

At the time of closing of the house, the art of James Castle was discussed.  Geraldine Garrow, the seller and also the general manager of the partnership that had been formed to sell Castle Art, told Jeannie Schmidt, in the presence of her mother, Diane Lake,  “wouldn’t it be nice if you found some Castle art for yourself”  ( Tr 248 line 23-24, Tr 249 line 1-2) )
Jeannie Schmidt and her sister, Susan Schmidt, began to remodel the house. Within the first year they found the first piece of Castle art in a closet, above a shelf. (O page 11)  The drawing was called “Santa Claunt.” The family members did not see this piece, even though it was easily accessible in a bedroom closet on a shelf. Tr156 line 10; O page 11).  The house and four lots were sold to Jeannie Schmidt on July 30th, 1997 (Ex 12) 
Ms. Schmidt immediately called Geraldine Garrow, the General Partner of the plaintiff and told her of the art that Ms. Schmidt found. (Tr 197 line 2)  Ms. Garrow did not show interest, stated “how nice”, did not claim the drawing for the partnership, did not tell Ms. Schmidt that she had no ownership interest in the drawing and did not make a demand for its return (Tr 197 line 1-25)

 Jeannie Schmidt called her neighbor Gail Johnson, a niece of James Castle, and told her what she had found.  (O page 11).  Gail Johnson showed little interest in the drawing, did not demand its return, did not demand ownership of the drawing and did not tell Ms. Schmidt that Ms. Schmidt did not own the drawing.  (Tr 198 line 1-25) Gail Johnson did not come over to the house but her husband, Dick Johnson, did.  (O page 11; Tr 157 line 13-15) 
 Mr. Johnson told Jeannie Schmidt that the piece was important to the family, since it was a Christmas piece and asked if he could have it.  (Tr 158 line 13-18) Gail Johnson had no objection to Jeannie Schmidt keeping the drawing if she wanted to. Mr. Johnson asked for the drawing and did not demand it nor did he say it belonged to him.  Jeannie Schmidt gave him the drawing. (Tr 158 line 23)
Jeannie Schmidt and her sister continued to search the house for lost or abandoned Castle art for the next 10 years.  Members of the partnership, including Gail Johnson and Geraldine Garrow, the general partner of the plaintiff, knew that Jeannie Schmidt was searching for Castle art (Tr 389 line 3-10). During that 10 year period, they said nothing to Jeannie Schmidt. (Tr 391 line 1-15) They did not tell her that they were laying claim to any art that she might find and that if she found any art, she had not right, title or interest in the art (Tr 391 line 1-15).

During that 10 year period, Jeannie Schmidt found an extensive amount of material created by James Castle.  (Ex r-x; 1000-1004) The material included artist instruments, ephemera, constructions that were not yet completed and art work that had been damaged by mice.   Small drawing of art were also found and kept, although the value was unstated.  (Ex r).  No claim was made by any members of the plaintiff for any of the material or ephemera that was found during this time. 
During the 10 year period, when Jeannie Schmidt would find material created by James Castle, Gail Johnson would respond that the Partnership had so much “stuff” of James Castle that they did not need anymore and that Ms. Johnson hoped that Ms. Schmidt would find some “stuff” for her house (Tr 203 line 16-19) She told Ms. Schmidt that the Partnership had over 20,000 pieces of Castle art. (Tr 203 line 25)  There were several thousand pieces created (O page 2)
During that 10 year period, Jeannie Schmidt would regularly contact Gail Johnson and show her what had been found in the house. (TR tr391 line 1-15) Gail Johnson, a partner, knew that Jeannie Schmidt was looking for valuable art, but said nothing regarding any claim to what might be found.  (Tr 391 line 1-15)
In 2005 Jeannie Schmidt found a box with wood carvings and other material in the wall of the house (Ex 39 F) the box and its contents were created by James Castle EX G page 96). Ms. Schmidt immediately called Gail Johnson to tell her what she found.  Ms. Johnson did not know but made arrangements for Jacqueline Crist to come over to Jeannie Schmidt’s house to see the find.  (O page 11)  
Work as a carpet layer was very slow at Christmas and Jeannie Schmidt wanted to sell what she had found for Christmas present money for her family (Tr 211 line 21-23).  Jacqueline Crist took the box, which was created by James Castle, on consignment, and eventually sold the box and its contents for $500 in 2007.  After commission the balance of $250 was given to Ms. Schmidt (Ex 39 b and 39 c). Never at any time during the meeting with Ms. Crist did anyone from the partnership make claim to the box, its contents nor the money that was given to Ms. Schmidt when the box was sold (Tr 213 line 21-25).  Never, at any time, did anyone from the partnership tell Ms. Schmidt that if she found more castle art that it did not belong to her but belonged to the partnership (Tr 210 line 13) 
Between 2005 and 2008 Ms. Schmidt continued to search for Castle Art. (Tr 214 line 13-15)  She was looking for the “big find” and Gail Johnson and the partnership knew it. (TR 414-415)Members of the partnership, including Gail Johnson, believed that there still could be James Castle art hidden in the house.  (Tr 396 line 12) but took no action.  Ms. Schmidt continued to collect what she found and carefully stored her finds in large containers. (Ex R-X; 1000-1—4) 
In 2008 the partnership went into dissolution as a result of the death of the general partner and filed suit to quiet title to all James Castle art, including all ephemera, claiming ownership to The Collection, items sold or gifted and Materials, as defined in the complaint.  (Ex 17)
Because of Estate tax implications, the State of Idaho was joined as a defendant.  (Ex 17)  Even though the partnership knew that Jeannie Schmidt lived in the house where art was hidden, and had in fact found art and what the plaintiff called ephemera, she was not joined as a defendant (Ex 17)

Included in the suit was a detailed description of the art or ephemera that Jeannie Schmidt had found in 2005 and sold in 2007 (Ex 17),  The partnership, in this action, claimed ownership of not only art, but all ephemera found, as part of their claim to ownership of James Castle material.  (Ex 17)
Between 1997 and 2010 members of the partnership, including the managing partner, believed that there might be art still hidden in the house, and continued that belief through trial (Tr 380 line 7-17) They said nothing to Jeannie Schmidt that the art, if any that she found, belonged to them, even though they knew that she had been searching for art for 13 years and in fact had found and sold some of the art.
In 2008 the Philadelphia Museum of Art published a large color volume entitled “James Castle, a Retrospective”. In that 250 page book, the artwork of James Castle, found by Jeannie Schmidt, sold by Jeannie Schmidt without objection from any family member and purchased from Jeannie Schmidt by Judith Crist, the manager of the Castle Collection was showcased in the book at page 96 with a caption (figure 217 in the book)

“Small glass bottle carved wood pieces, handmade book, and paper wrapped glass pieces stored by James Castle in a small, flat box tied with string.  The James Castle Collection LP Courtesy of the J Crist Gallery, Boise Idaho.”

This book, whose contents were liberally used by the court to garner facts for its opinion, further pointed out the historical importance of the art found by Jeannie Schmidt and its historical significance to the Castle Collection:

“This bottle form, seen as well in another drawing by Castle that includes two totemic shapes (fig 210) bears a striking resemblance to a minute bottle he had packed in a small box along with a carved and faceted piece of wood, other small pieces of carved wood with drawn over outlines and small pieces of brown paper holding shards of glass sorted by size (fig 217)” (Ex G page 92)

The chapter that contained this information was authored by Judith Crist, the Manager of the Castle Art Collection and Marketing Director for the Plaintiff (Ex G page 77-103).

Between 2008 and 2010 Ms. Schmidt continued to look for art, much as she had done in the prior 11 years.  (TR tr388 line 24 to 389 line 9)  After 13 years of searching, she and other family member found a large cache of Castle Art in the attic of the house (O page 12). No one testified who placed the art in the attic, why it was placed in the attic and whether Mr. Castle intended to hide it, store it or abandon it.  The best evidence was that the art was placed in the attic about 1930, some 80 years ago (Tr 216 line 12)
 Ms. Schmidt believed the art belonged to her, as Geraldine Garrow, the managing partner and Gail Johnson, the Plaintiff managing partner,  had told her that anything she found was hers ( Ex 19  bates 0015 ).   Ms. Schmidt also believed that the art belonged to her as she had never been told otherwise by anyone, and Gail Johnson, the General Partner of the plaintiff, knew that she had been searching for valuable Castle art for over a decade, and yet never said anything.  She tried to sell some of the art to dealers, and notified one of her belief of ownership based upon what Ms. Garrow had told her (Ex 19).  In the emails she sent to dealers she described the conversation with Geraldine Garrow, telling her that what she found she could keep.  (Ex 19)
The plaintiff discovered that Ms. Schmidt had found the art and demand that it be turned over to them.  (Ex 21). Subsequently the partnership sued Ms. Schmidt and her sister for the art, by filing a declaratory judgment and injunction action.  
Unlike the prior suit to quiet title filed in 2008, this time the plaintiff did not join the State of Idaho who might have outstanding tax claims.

The parties entered into an agreement that all the art found would be placed in a safety deposit box and most of it was turned over for safe keeping during the course of the litigation. (Ex 26)
During the course of the litigation, unbeknownst to anyone, Jeannie Schmidt had kept and sold some of the art that she had agreed to turn over for safe keeping and did not tell the truth during her deposition on the same issue.   (O page 16)  When it was discovered that she had sold the art, and still had some in her possession, she turned over the remaining art for safe keeping and provided records of what she had sold and the amount received.  (Ex 34)
.

The Declaratory Judgment action was tried to Judge Debora Bail. Defendants moved to dismiss the action when the Plaintiff rested their case on the basis that the court lacked jurisdiction, as the Estate of Agnes Wade was the only proper party to bring this action. The court declined to rule on the motion at the time or in its Judgment

 Judge Bail found Jeannie Schmidt had no ownership interest in the drawings, granted a judgment against Ms. Schmidt for $120,000 and suggested an interpleader should be filed.  The court ordered that the art be returned to the heirs of the “true owner” (James Castle) (o page 17).  The court declined to define who the heirs would be stating only that “the heirs of Peggy Wade are also the heirs of James Castle”. (O page 19)
THE TRIAL COURT’S FINDINGS OF FACT WERE CLEARLY ERRONEOUS IN 12 PARTICULARS WHICH WERE MATERIAL IN THE COURTS DECSION
1. The court found at page 9 Section 22 as follows:

“Judge Patrick Owen on June 9, 2008 he James Castle Collection Limited Partnership which had been formed by the heirs of Peggy Wade”

Judge Owen found that the art that was in the custody of Agnes Wade at the time of her death was owned by the Plaintiff.  No broad finding as suggested by the court was ever made.

1.  The court found at page 10 Section 26, page 23)

“The family made every reasonable effort to locate and remove all James Castle art on the property prior to the handover of possession to the new owner.” (O page 10).

“Peggy Wades children, including Geraldine Garrow, had done everything thery could to remove castle art form the property prior to sale” O page 23)

This finding is clearly erroneous.  The best evidence was produced in the testimony of Gail Johnson who stated that:

“Q. Did you look, when you walked into that house, for hidden Castle Art?”

A:  Well, I suppose that house was really empty, so it was real easy to look in every room and cupboard and everything. We look through.  (Tr 381 line 4-9)

There was no further evidence of any search of the house. Walking through the house and looking in the cupboards was all that was done. The family did not even look on the top of the shelves in the closet where the Santa Claut drawing was found, or that they would have found that drawing as well.

The court has found that James Castle was known to have hidden art everywhere, including in the attic, yet there is no evidence that any effort of any kind was made to look in the attic. (O page 1, Sec 5 page 3). Even though access to the attic was blocked, it would seem that any reasonable person, who was truly looking for hidden art, and who knew that James Castle would often hid his works in the attic, would take the time to at least cut a small access port to the attic and look for art.  This was a very small house, only 700 square feet in total.  This would have been very simple, and would have disclosed the art that was found by Ms. Schmidt.  

2.  The court found at page 10/11 Section 26:

“There is no evidence that any of the heirs of James Castle or Peggy Wade knew that anything was hidden in the attic area of the bedroom.”

This finding is clearly erroneous.  While it is true that they had no actual knowledge that are was in the attic at the time, there is certainly abundant circumstantial evidence that they knew, or with the exercise of reasonable care would have known that there might be art hidden in the attic. The court correctly found that James Castle hid art in every nook and cranny of the house.  (O page 6).  This is little if any evidence that the partnership looked in every nook and cranny but just did a “walk through” at best.  Since it is undisputed that he was known to hid art in the attic, there is clear circumstantial evidence that the attic should have been a source of investigation for mislaid art.

3.  The court found at page 11 section 28 that all Jeannie Schmidt found were as follows:

“All she (Jeannie Schmidt) found were scraps of paper which resembled insulation which it was her practice to show Gail Johnson”

This finding is clearly erroneous.  Jeannie Schmidt found partial drawings (Exhibit R), extensive ephemera which is located in the boxes this court has before it in Exhibits S-X and 1000-1004.  These containers include partially completed constructions, drawing instruments, glass jars, marbles, match covers, and other implements used by James Castle in creating art work.  Ms. Schmidt also found drawings that were in pieces that she tried to piece back together.  All of this material was shown to Gail Johnson over the years which provided more than adequate notice to the Plaintiff that Ms. Schmidt was looking for and finding, material that was being collected by the Plaintiff and was the subject of the quite title action in 2008

4.   The court found at page 12,  section 29:

“The partnership has never collected, marketed or old any James Castle ephemera and has never raised any problem with the gift of ephemera to Jeannie Schmidt.”

This finding is clearly erroneous. The partnership extensively collected the ephemera of James Castle.  Ex. G is replete with evidence of ephemera that the partnership has collected over the years (Ex G pages 16, 41 42, 43, 71, 83, 92, 96, 138, 141, 142,143,154,159, 163,164,170,175, 178 and 179. The ephemera collected by the Plaintiff in their collection as listed at pages  71, 93, 159, 163 and 164 are exactly the same type of ephemera that Ms. Schmidt collected, stored, showed to Gail Johnson and are included in the exhibits listed above.  

Not only did the partnership collect the identical type of ephemera that was also collected by Ms. Schmidt, they filed suit to quiet title to their collection of ephemera. The quiet title suit listed the following ephemera that the partnership desired to include in the collection:

“Boxes containing bundling materials and artists implements, containers, equipment, materials, soot, and miscellaneous tangible personal property relating to the creation of various forms of artwork, all used and help by James Castle” (Exhibit 17 page 8). 

5.  The court found at page 12, section 31 and page 13/14 Section 31 that:

“She (Jeannie Schmidt) never asserts that Geraldine Garrow had made a general gift to her of Castle art.”  (Page 12)  “At no time, in spite of the fact that it would have been relevant and to her benefit, does she ever make any claim at all that Geraldine Garrows’s vague remarks to her after the closing on the property amounted to a gift to her of the ache of James Castle art that had been hidden in the attic and whose existence was unknown to Geraldine Garrow and to Jeannie Schmidt. I find this, along with other misrepresentation she has made under oath—the misrepresentation she made to the plaintiff and plaintiff counsel that she had turned over all of the art to be held securely until this case was resolved- and her own previous actions in always bringing all of her finds to Gail Johnson who then allowed her to keep some of them, in other words, truly gave her a gift of her finds, to case significant doubt on her credibility.”

This finding is clearly erroneous.  Jeannie Schmidt made that exact claim before this lawsuit was instituted in an email, Exhibit 19, bates 0015:

“Gail and Geraldine, the two surviving nieces that grew up in the house, told me that what I found was mine.”  This statement, sent November 13, 2010 to the Beverly Kay Galleries, is consistent with the position that Jeannie Schmidt has taken since 1997.

6.  The court found at page 14, Section 32:

“There is no evidence to support the defendant’s argument that Geraldine Garrow or any of Peggy Wade’s children abandoned his art or treated it casually”

This finding is clearly erroneous.  Neither Gail Johnson, the current managing partner, nor Jacqueline Crist, the general manager has any idea of the number of pieces that the collection owns. The collection has never even been inventoried.  Leaving James Castle art hanging on the walls of the “rental” for over 4 years could certainly be considered treating it casually.  Failing to do a complete search of the home purchased by Jeannie Schmidt is certainly treating the value of the art casually. Clearly selling the house, when both Gail Johnson and Jacqueline Crist believe that there was a possibility that more art was still hidden in the house is evidence that the art was treated casually.  If it is true that the collection has thousands of pieces, and possibly as many as 20,000, it is no wonder the partnership was not concerned about a few they might have missed.

7.  The court found at page 19 :

“James Castle Limited Partnership is composed of the heirs of Peggy Wade who are also the heirs of James Castle.”

This finding is clearly erroneous.  Peggy Wade survived James Castle who died intestate.  His sole heir was Peggy Wade. Her children could never be an heir of James Castle, unless Peggy Wade predeceased him.

8.  The court found at page 22:

“There is no evidence of any intent to abandon the mislaid art by the heirs of James Castle”.

This finding is clearly erroneous.  By failing to search the house, in other than a cursory way,  by notifying Ms. Schmidt that anything that she found after the house was hers to keep,  by allowing Ms. Schmidt to search for art for over 13 years without objection, by allowing her to find art/ephedra created by James Castle and sell it with the proceeds going to Ms. Schmidt, and by never stating either verbally or in writing during that 13 year period that if she found anymore art, it belongs to the partnership, are certainly indicators of abandonment.

9.  The court found at page 23:

“Geraldine Garrow was amused by Jeannie Schmidt’s enthusiasm about guying her fist house which had been lived in by James Castle.”

This finding is clearly erroneous. The record is devoid of any facts upon which the court can draw this conclusion.  

10.  The court found at Page 24:

“The plaintiff has never delayed asserting its rights”.

This finding is clear erroneous.  From 1997 until 2010,  a period of 13 years, the plaintiff, who believed that art still may be hidden in this house through the date of trial, never asserted any right or claim against Jeannie Schmidt, never told her that what she found would belong to them, and in fact never asserted any right to the find that she made in 2005 which she sold for $500.  Any rights to mislaid art, the right to search for mislaid art, and the rights to claim any mislaid art, which the partnership readily admits might still exist, were never asserted, until Jeannie Schmidt made the major find in 2010.  

Gail Johnson admitted that she had no problem with Ms. Schmidt finding and keeping a piece of art, but did object if she found and “collection.” (Tr 408 line 10-14)  This certainly amount to a delay and also abandonment and waiver.

11.  The court found at page 24:

They (Plaintiff) neither gained some advantage nor caused a disadvantage to the defendants by occasionally looking at the product of her work.”

This finding is clearly erroneous. The plaintiff allowed Jeannie Schmidt to look for 13 years until she found a major stash of James Castle art. This is certainly an advantage the plaintiff and demanding its return after it was found is certainly a disadvantage to the Defendant.
declared that James Castle’s property, including his art was owned by t
PLAINTIFF, A LIMITED PARTNERSHIP, HAS NO STANDING TO BRING A CLAIM OF OWNERSHIP OF THE ART OF JAMES CASTLE.  THE ONLY PROPER PARTY IS THE ESTATE OF AGNES WADE
Where a plaintiff does not have standing it cannot be said that the “case or controversy” requirement has been satisfied; therefore the judiciary lacks jurisdiction to hear the case.  See Koch v. Canyon County, 145 Idaho 158, 162, 177 P.3d 372, 376 (2008) (noting that “standing is jurisdictional and may be raised at any time”).  Jurisdictional issues, such as standing, are questions of law, see Christian v. Mason, 148 Idaho 149, 151, 219 P.3d 473, 475 (2009), and are, therefore, not adjudicative facts.
This case was brought as an action for the recovery of personal property with a request that this court direct the property is delivered to Plaintiff.  There were no alternative theories or requests. This court did not order the relief requested. 
Instead the court ordered:

“That the art will be deposited with the Court or maintained in safekeeping at its current location and the other heirs will be given notice and will have the option of addressing whether they have any interest.  I.R.C.P 22 protects the interests of other heirs. The plaintiff indisputably represents some of the heirs of James Castle. (Court Opinion page 20)

The judgment signed by Judge Bail did not make a finding in any respect as to who owned the art in question. The only finding was the defendants did not own the art.
Idaho Rules of Civil Procedure Rule 17 requires every action to be brought in the name of the real party in interest, not just any party who has an interest.  The only real party in interest who has legal standing to make this claim is the Estate of Agnes Wade.  The estate has chosen not to prosecute this action.

Defendants raised standing at trial.  Defendants objected at trial when Plaintiff rested their case. Defendants moved for dismissal. The court at trial and in its opinion refused to address the Defendants motion to dismiss.

 Plaintiff chose not to amend.  It is now too late.  Rule 17 (a) only permits amendment under the following:
No action shall be dismissed on the ground that it is not prosecuted in the name of the real party in interest until a reasonable time has been allowed after objection for ratification of commencement of the action, by, or joinder or substitution of the real party in interest. 
The assets of James Castle, who died intestate, went to his only surviving relative by intestate succession, his sister Agnes Wade. She, in turn, died testate.  (Ex 2).  Her assets were left to her four children. Some of those children who have died  left their assets to their children.
If the estate of Agnes Wade is the rightful owner of the art/assets of James Castle, then the Estate is the only entity that may file a suit to recover.  Substitution of the Estate of Agnes Wade (a jurisdictionally necessary substitution) was never made. The Estate should have filed this suit.  James Castle died intestate.  (Tr 274 line 5) There was never a probate of his estate.  
Agnes Wade died testate. (Ex 2)  Plaintiff has argued that the right of the children to ownership of the art of James Castle was derived from the Estate inheritance from Agnes Wade. All rights that they have are derivative of the Estate and have never been direct rights. They have never been the heirs of James Castle, (although the court erroneously found they were heirs. (O page 19)  

This court is not authorized either by common law nor Idaho statute to bypass the probate Estate of Agnes Wade and simply give the art to the Limited Partnership, (or as Judge Bail “suggests” interplead the art and let others argue over who owns the art,  under Corliss vs. Wenner, under Idaho statutes or under any other theory. The Limited Partnership did not file an interpleader action, but a declaratory judgment action against the Defendants only. The Limited Partnership cannot interplead an asset it does not own nor have possession of.
Agnes Wade left her estate to her four children (Ex 2). Her will was silent regarding any art of James Castle. (Ex 2) The only way the art of James Castle could get into her estate is through gift from James Castle directly to her while she was alive or intestate succession via a probate order.  The art of James Castle that was known at his death went into the Estate of Agnes Wade. (Ex 2). The art in the attic was never part of the Estate of Agnes Wade.  At best it was after acquired property of an estate. 
After Agnes Wade died, the known art went to her children. The court has the record of the report sent to the Idaho Department of Revenue. There were 250 pieces (Tr 301 line 12).  

The probate code requires that the estate must be reopened where additional property of the estate is discovered after the estate is closed or one year after closure:

                   CLOSING ESTATES

    15-3-1008. SUBSEQUENT ADMINISTRATION. If other property of the estate is discovered after an estate has been settled and the personal representative discharged or after one (1) year after a closing statement has been filed, the court upon petition of any interested person and upon notice as it directs may appoint the same or a successor personal representative to administer the subsequently discovered estate. If a new appointment is made, unless the court orders otherwise, the provisions of this code apply as appropriate; but no claim previously barred may be asserted in the subsequent administration
We call the court’s attention to the case of Ritz vs. Selma United Methodist Church, 467 NW 2d 266 (1991 Iowa) . This case was followed and found to be controlling by Judge Bail. (O page 19)
In Ritz, an estate owned a building that had fallen into ruins.  The PERSONAL REPRESENTATIVE OF THE ESTATE abandoned the building and it was sold at auction to the church.

When the building was razed, hidden cash was found. The court found that although the building had been abandoned, the coins were mislaid.

A declaratory judgment was filed, exactly like this declaratory judgment,  by the heirs of Ms. Ritz, the deceased.  The case before this court was not brought by the heirs of James Castle,  but was brought by a Partnership  that represents some of the heirs of Agnes Wade, who was the only heir of James Castle.  Judge Bail found that the Limited Partnership represented only some of the heirs and not all of them.  ( O page 19) This finding was clearly erroneous as the members of the limited partnership could never have been heirs of James Castle.
The Iowa court found that under Iowa law, the mislaid property would go to the heirs of the true owner. However, the court recognized that it had no legal authority to bypass the probate code.  

The Iowa court specifically found that it was not the Plaintiffs, but the Estate of the deceased, that should have brought the action. The court recognized that since the Estate was closed, the Estate would not have standing. The court therefore remanded the matter to reopen the estate and have the matter heard in probate. The estate was the party to recover the property, and then the Estate would distribute the property according to law.

The Iowa court had no authority to bypass the probate procedure. Neither did Judge Bail. The court cannot find the Estate, which is not a party, is somehow the proper party and then order the matter remanded for the Estate to recover. The court has no jusridiction to do so. The Estate has never filed an action.
This court cannot order that the Estate be substituted as the real party in interest. The court has no authority to make this request for Plaintiff’s  or on the court’s own motion.  Rule 17 prohibits such an action.

This action was  brought as a declaratory judgment with a prayer that this court order that the property be delievered to the plaintiff.  This court is without any authority whatsoever to order that this property be delivered to this plaintiff.  Plaintiffs are not the Estate, which is the only party that could have brought this action. 
This was not a small find. It has been variously valued at $100,000 to almost a $1,000,000.  Ms. Schmidt received $120,000, after commissions, for selling a small portion of the art. 

The Limited Partnership Agreement says the partners are placing into the partnership as a capital contribution “all of their right title and interest in and to the art of James Castle which is presently part of the estate of Agnes Wade.”

This record is devoid of any facts as to what composes the art of the Estate of Agnes Wade. We know from direct evidence that the art of James Castle, in possession of the partnership, was valued at $8 million in 2008.  See trial exhibit 16. What we do know is that the Estate reported 250 pieces to the Department of Revenue in 1993 (Exhibit under Seal) and that there are thousands of pieces that have gone unreported for tax purposes.
The laws of Idaho require that the subsequently discovered estate property be placed in probate with a personal representative exactly as was done in 1993.  The estate must be opened, potential creditors notified, federal and state taxes paid, with the normal probate process continuing to its conclusion.

It makes perfect sense that Plaintiff might want to bring this action by the Limited Partnership and not the Estate of Agnes Wade. If the court orders what Plaintiff asks, the IRS and the Department of Revenue for the state of Idaho, and any other estate creditors will not be able to make their claims. A reopened $8-million-dollar estate would generate a substantial tax.  Creditors are entitled to have notice and to make claims.

 Once the assets of the subsequently discovered estate are settled, the personal representative may then transfer those assets to the heirs of Agnes Wade, in this case possibly the four children. Those four children can then do with the art as they see fit.  This limited partnership is not a party to those arrangements.  

Theoretically, after probate, there may be no assets for the estate to distribute.  This estate has been open for 19 years. This court knows nothing about the tax implications and creditor implications and so forth of this estate. 

In looking at the partnership agreement, it is evident that it was established to market Castle art.  The partnership desired to transfer the art that was “presently in the possession” of the estate of Agnes Wade.   Agnes Wade apparently, although one does not know for sure, was unaware of the art in the ceiling. Ms. Wade cannot be in possession of personal property she does not know exists, let alone have in her possession when it was found after her death. In 1996, when the partnership was formed and capitalized, the art in the attic was not in the possession of the estate of Ms. Wade.  It was in the home owned by Ms. Garrow, who was an heir to the Estate of Agnes Wade, and who was not, according to the agreement, required to contribute anything to the partnership. 

There is no combination of facts that was presented to this court that would allow this Plaintiff to have standing.  The claim of the Plaintiff must be dismissed. 
Furthermore, this court is without authority to “create” a legal remedy that Judge Bail desires and which was never requested by any party. The judgment of this court found that Jeannie Schmidt was not the owner of the art, granted Judgment against her for $120,000 plus costs and made no other findings as to ownership. The reason the court avoided this is clear-Judge Bail knew that the probate code controlled and simply crafted a remedy to avoid having to dismiss the entire case for lack of jurisdiction.

In her “Conclusions of Law Summary” suggests that “interpleader is the appropriate course of action”. (O page 25) No party has asked for this remedy
The correct answer that the court should have stated is that this court has no jurisdiction to make that finding, and simply dismiss the case.

The Plaintiff is not without remedy. The Estate of Agnes Wade need merely file suit against Ms. Schmidt for ownership of the art. They have chosen not to do so.

This case must be dismissed for lack of jurisdiction.
