IN THE CRIMINAL COURT FOR MCMINN COUNTY

IN RE:

Report of Grand Jury concerning Grand Jury

(UNDER SEAL)
Testimony of:

Walter Frances Fitzpatrick, llI

Nt Nt Nt S S S "'

ORDER
PLACING REPORT AND DOCUMENTARY EVIDENCE
UNDER SEAL

On July 21, 2017, the Court received a written Report of the Grand Jury
concerning certain findings made by the Grand Jury following testimony of July 18, 2017
by Walter Frances Fitzpatrick, Ill. This report has been reviewed by the Court. In the
interests of justice and to protect Mr. Fitzpatrick, the report of the Grand Jury and all
related evidentiary documents are to be filed under seal.

From review of the report, the following findings are made:

1. On July 18, 2017, Mr. Fitzpatrick appeared at the McMinn County,

Tennessee Courthouse and applied to testify before the Grand Jury.

2. Pursuant to T.C.A. § 40-12-104, Mr. Fitzpatrick appeared before the Foreman
and briefly advised the Foreman and the attendant Assistant District Attorney
about his knowledge or proof. Based upon the proffered information, Grand
Jury Foreman Larry Wallace removed himself from the case.

3. This Court appointed a member of the Grand Jury panel as Grand Jury

Foreman pro tem to hear this case and any other cases on which Mr. Wallace



had a conflict of interest requiring recusal.

4. Pursuant to § 40-12-104, Mr. Fitzpatrick designated two Grand Jurors to
comprise a panel to determine whether his knowledge warranted investigation
by the Grand Jury.

5. Upon information and belief, Mr. Fitzpatrick appeared as a witness before the
panel of the grand jury. The panel heard testimony from Mr. Fitzpatrick and
he supplemented his testimony with certain written documents. After
testifying, Mr. Fitzpatrick was excused from the room and the panel examined
the documents. When they had reached a decision concerning the evidence
heard, Mr. Fitzpatrick was no longer in the building to learn the decision and
the reasoning for their action. The panel prepared a written report. A
redacted copy of the written report is attached to this Order.

6. The conclusion of the panel was reduced to a written report which was filed
with the Court Clerk on July 18, 2017. The report made certain findings,
some of which could be harmful to the reputation of Mr. Fitzpatrick. The
ultimate decision of the panel was that there was insufficient evidence to refer
the matter(s) to the full grand jury for investigation. There was no finding of a
criminal act(s). Mr. Fitzpatrick was determined to lack credibility. Because
of this finding, and to insure that the report is not disseminated to the public,
the report, the supporting documents, and this order shall be filed under seal.

7. T.C.A. § 40-12-104(c) requires that the decision of the panel be promptly
communicated to the person along with reasons for the action taken.

8. T.C.A. § 40-12-104(c) states that the decision of the panel shall be final.



Case law explains that the decision of the panel terminates the right of the

person to be heard by a grand jury. In re Death of Reed, 770 S.W.2d 557 (Ct.

Crim. App. 1989). A copy of the relevant statutory and case law is attached.
9. A copy of this Order shall be served upon Mr. Fitzpatrick and the Office of the

District Attorney.

IT IS SO ORDERED this the 26" day of July, 2017.

&ém&mm W

Sandra N.C. Donaghy
Criminal Court Judge

CERTIFICATE OF SERVICE

| hereby certify the foregoing has been served upon the following by U.S. Mail on
this, the jZ 'Z day of July, 2017:

Stephen D. Crump

District Attorney General

PO Box 647

Athens, Tennessee 37371-0647

Walter Frances Fitzpatrick, 111
412 South White Street, #215

Athens, Tennessee 37303

MC XJMY—\

Clerk /(géﬁuty Clerk




IN THE CRIMINAL COURT OF McMINN COUNTY, TENNESSEE

IN RE:
The appearance of Walter Fitzpatrick before the McMinn County Grand Jury Sub

Committee on July 18, 2017

The member of the grand jury subcommittee formed for the purpose of hearing the
petition of Walter Fitzpatrick on July 18, 2017, find the following:

There was insufficient evidence to proceed.
The wilness was not credible.
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§ 40-12-104. Witnesses, TN ST § 40-12:104

West's Tennessee Code Annotated
Title 40. Criminal Procedure
Chapter 12. Grand Jury Proceedings
Part 1. General Provisions (Refs & Annos)

T.C.A. § 40-12-104
§ 40-12-104. Witnesses

Currentness

(a) Any person having knowledge or proof of the commission of a public offensc triable or indictable in the county may
testify before the grand jury.

(b) The person having knowledge or proof shall appear before the foreman. The person may also submit the sworn
afTidavits of others whose testimony the person wishes to have considered.

(¢) The person shall designate two (2) grand jurors who shall, wath the foreman, comprise a panel to determine whether
the knowledge warrants investigation by the grand jury. The panel may consult the district attorney general or the
court for guidance in making its determination. The majority decision of the panel shall be final and shall be promptly
communicated to the person along with reasons for the action taken.

(d) Submission of an affidavit which the person knows to be false in any material regard shall be punishable as perjury.
An affiant who permits submission of a false affidavit, knowing it to be lalse in any material regard, is guilty of perjury.
Any person subsequently testifying before the grand jury as 1o any material fact known by the person 1o be false is guilty
of perjury.

Credits
1978 Pub.Acts, ¢. 727, § |; modified: 1995 Pub Acts, ¢ 213088 1 to 4. efl. May 120 1995,

Formerly § 40-1626.

Relevant Notes of Decisions (2)
View all 7
Notes of Devisions hsted below contain your search terms,

Right to be heard by grand jury

Relatives of decedent who had been blamed for wrongful death of third party did not have standing 1o seek [ormation
of concurrent grand jury to inquire into third party's death; having made application to present their case to grand jury,
with panel having decided not to permit them to present their case to full grand jury, right of relatives to be heard by
grand jury was terminated, T.C.A. § 40-12-104(¢). In e Death of Reed, 1989, 770 S.W.2d 557, Grand Jury < |



In re Death of Reed, 770 S.W.2d 557 (1989)

770 S.W.2d 557
Court of Criminal Appeals of Tennessee,
at Nashville.

Inre The DEATH OF Ryan REED.
Robert N. GANN, Sr., Administrator of the Estate
of Robert N. Gann, Jr.; and Ruth Gann,
Individually; and Stacy Dawn Gann, by Next
Friend and Mother, Lisa Gann, Appellants,

3
Lawrence Ray WHITLEY, Jr., District Attorney
General for the 18th Judicial District, Appellee.

Feb. 16, 19809.

Permission to Appeal Denied by Supreme Court
May 8, 1989.

Relatives of decedent blamed for wrongful death of third
party petitioned for appointment of district Attorney
General pro tem and designation of concurrent grand jury.
The Circuit Court, Sumner County, William S. Russell, J.,
sitting by designation, dismissed petition without hearing,
and appeal was taken. The Court of Criminal Appeals,
Jones, held that: (1) district Attorney General did not
abuse his discretion in declining to prosecute case further,
and (2) grand jury’s decision not to hear further evidence
was final.

Affirmed.

West leadnotes (4)

t District and Prosecunting Attorneys
s=Appointment

Relatives of decedent who had been blamed for
wrongful death of third parly were not entitled
to appointment of district Attorney General pro
tem when current district Attorney General
declined to reopen investigation; there was no
evidence that current district Attorney General
was unfairly biased in his investigation and
credible evidence supported his determination of
decedent’s guilt.

2 Cases thal cite this headnole

Criminal Law
<=Duties and Obligations of Prosecuting
Attorneys

Where it is clear that citizen is not guilty of
commission of criminal act, it is duty of district
Attorney General to protect citizen from being
oppressed or vexatiously harassed by arresting,
prosecuting, or attempting to obtain indictment
for presentment against citizen.

1 Cases that cite this headnote

9 District and Prosccuting Attorneys

4=Charging Discretion

Whether investigation should be continued or
criminal process issue for citizen rests largely
within discretion of district Attorney General.

2 Cases that cite this headnote

H Grand Jury

w=Nature and Functions in General

Relatives of decedent who had been blamed for
wrongful death of third party did not have
standing to seek formation of concurrent grand
jury to inquire into third party’s death; having
made application to present their case to grand
Jjury, with panel having decided not to permit
them to present their case to full grand jury,
right of relatives to be heard by grand jury was
terminated. T.C.A. § 40-12-104(c).

| Cases that cite this headnote

Attorneys and Law Firms
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In re Death of Reed, 770 S.W.2d 557 (1989)

*558 William B. Vest, Hendersonville, for appellants.

Charles W. Burson, Auty. Gen. and Reporter and C.
Anthony Daughtrey, Asst. Atty. Gen., Nashville, for
appellee.

OPINION

JONES, Judge.

The appellants filed a petition for the appointment of a
district attorney general pro tem and the designation of a
concurrent grand jury, The trial court dismissed the
petition without a hearing. The appellants subsequently
appealed to this Court as of right pursuant to Rule 3(b),
Tean.R.App.P.

The appellants raise two issues for our review. The
substance of these issues is that the trial court abused its
discretion in dismissing their petition without affording
them an evidentiary hearing.

Angela Reed and her son, Ryan Reed, moved into the
home of Robert N. Gann, Jr. Young Ryan, two and
one-half years of age, sustained massive injuries to his
head and injuries to his genitals while in the custody of
Gann. Young Ryan was subsequently taken to the
Vanderbilt Medical Center where he was placed in the
pediatric intensive care unit. While Gann was asleep in a
waiting room outside the intensive care unit, young
Ryan’s maternal grandfather, Charles Jones, killed Gann
by firing six bullets into his body. Subsequently, young
Ryan dicd as a result of the injuries he sustained.

Several lawsuits were filed as a result of the death of
Robert N. Gann, Jr., and young Ryan. The Ganns sued
Charles Jones for the wrongful death of Robert N. Gann,
Jr. The Ganns also sued Hendersonville Police officials
for public statements made about the death of young
Ryan and the guilt of Robert N. Gann, Jr. Angela Reed
sued the estate of Robert N. Gann, Jr., for the wrongful
death of young Ryan. The present action was supposedly
instituted to clear the name of Robert N. Gann, Jr., as the
person who killed young Ryan. Angela Reed was tried
and convicted of neglecting young Ryan prior to the
infliction of the fatal injuries.

When it was discovered that young Ryan had been the
victim of child abuse, the Hendersonville Police
Department and  the Department of Human Services
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conducted *559 rather detailed investigations. In addition,
an autopsy was performed upon the body of young Ryan
at the request of the aftorney genecral. The autopsy
revealed that the injuries sustained by young Ryan were
inflicted while Robert N. Gann, Jr., had exclusive custody
of young Ryan. General Whitley and the investigating
officers concluded that Robert N. Gann, Jr., was solely
responsible for the death of young Ryan.

The appellants, apparently unhappy with the results of the
investigation conducted by the authoritics, employed a
private investigator to conduct an investigation. Based
upon the results of this investigation, the appellants
requested General Whitley to prosecute Angela Reed for
the death of young Ryan. General Whitley and his
assistant talked to some of the witnesses tendered by
counsel for the appellants, had another conference with
the pathologist who performed the autopsy, and
interviewed Angela Reed again. General Whitley
concluded that Robert N. Gann, Jr., not Angela Reed, was
responsible for the death of young Ryan; and General
Whitley refused to reopen the investigation.

The appellants through counsel contacted the foreman of
the Sumner County Grand Jury and requested permission
to present evidence to the effect that Angela Reed was
responsible for young Ryan’s death. The foreman of the
grand jury created a panel consisting of himself and two
other grand jurors pursuant to T.C.A. § 40-12—-104 for the
purpose of determining whether the appellants and their
witnesses should be permitted to testify before the full
grand jury. The appellants appointed two members of the
grand jury to serve on the panel with the foreman. See
T.C.A. § 40-12-104(c). After the panel had considered
the material submitted by the appellants, the panel
declined the appellant’s application to appear before the
full grand jury. The foreman stated in a letter to
appellants’ counsel:

After long and careful consideration of your request
regarding the death of Ryan Reed it is the unanimous
decision of the panel that your application does not
warrant investigation by the full grand jury.

After conscientiously considering your application and
the accompanying investigative report, along with other
information requested by the panel, we feel that there is
not sufficient evidence (o warrant rcopening the
investigation into the death of Ryan Reed. We feel that
the investigative report you submitted to us was unduly
slanted toward your client’s point of view and that
many material facts were omitted from the report. We
are satisfied that the original investigation was propetly
conducted and the proper conclusions were reached.

L Government Works 2



In re Death of Read, 770 S.W.2d 557 (1989)

Therefore, your request to submit this matter to the
Sumner County Grand Jury is respectfully denied.

The appellants, unhappy with the decision of General
Whitley not to reopen the investigation and the refusal of
the grand jury to permit them to present their case,
instituted the present lawsuit. The purpose of this suit was
to disqualify General Whitley and appoint an attorney
general pro tem as well as a concurrent grand jury to hear
the appellants’ version of the cause of Ryan’s death. The
order of Judge Russell, an emminently qualified jurist,
dismissing the lawsuit said:

While it is procedurally possible to
appoint, commission, and activate a
substitute  prosecuting  attorney
(District Attorney General Pro
Tem), this does not appear to the
Court to be a proper case for such
action. District Attorney General
Lawrence Ray Whitley has acted
within the ambit of his authority,
and no facial disqualification of
him to so act appears. *560 What
does appear is a difference of
opinion on a matter of judgment
between him and petitioners’
attorney, Hon, William B. Vest.
This involves a matter that General
Whitley’s elected office calls for
him to make the judgment upon. To
in cffect remove him from office
because an  intercsted  party
disagrees with the judgment that he
has made in the performance of his
duty would be overreaching by this
Court. It further appears to the
Court that the regular Grand Jury,
under the leadership of its foreman,
has given consideration to the
matter involved here and has
declined hear it further. That does
not constitute a sufficient legal
predicate for empaneling another
Grand Jury.

We agree with Judge Russell that the appellants are not
entitied to relief based upon the allegations contained in
their petition.

" The laws of this State provide for the appointment of a
district attorney general pro tem when the duly elected
district attorney general (a) fails to attend any term of the
circuit or criminal court, (b) is disqualified from acting, or
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(¢) there is a vacancy in the office. T.C.A. § 8§-7-106. In
the case sub judice it is claimed that General Whitley was
biased because he was unalterably of the opinion that
Gann was responsible for the death of young Ryan. In
our opinion General Whitley was not disqualified. His
conclusion that Gann was responsibie for the death of
young Ryan was predicated upon credible facts.
Furthermore, there were no credible facts that Angela
Reed was responsible for Ryan’s death. Moreover, he
kept his mind open. As stated, he interviewed witnesses
tendered by the appellants, conferred with the pathologist
who conducted the autopsy, and interviewed Angela Reed
before deciding not to rcopen the investigation. General
Whitley properly exercised the discretion placed in him
by law, and the fact Mr, Vest and his clients disagreed
with his decision is not, as Judge Russell states, grounds
for disqualifying him.

131 B! The duty of the district attorney general is to protect
the innocent, just as it is to prosecute those guilty of the
commission of crimes. See State v, Fields, 7 Tenn. (Peck)
140 (1823); Foute v. State, 4 Tenn. (3 Hayw.) 98 (1816).
In Fout, our Supreme Court, discussing the
responsibilities of a district attorney general, said:

He is to judge between the people
and the government; he is to be the
safeguard of the one and the
advocate for the rights of the other;
he ought not to suffer the innocent
to be oppressed or vexatiously
harassed, any more than those who
deserve prosecution to escape; he is
to pursue guilt; e is to protect
innocence; he is to judge of
circumstances, and, according 10
their true complexion, to combine
the public welfare and the safety of
the citizens, preserving both, and
not impairing either; he is to
decline the wuse of individual
passions, and individual
malevolence, when he cannot use
them for the advantage of the
public; he is to lay hold of them
where public justice, in sound
discretion, requires it.

Foute, 4 Tenn. (3 Hayw.) at 99 [Emphasis added].

When it is clear that a citizen is not guilly of the
commission of a criminal act, it is the duty of the district

attorney general to protect the citizen and prevent the

|



in re Death of Reed, 770 S.W.2d 557 (1983}

citizen from being “oppressed or vexatiously harassed” by
arresting, prosecuting, or attempting to obtain an
indictinent or presentment against the citizen. Moreover,
whether an investigation should be continued or the
criminal process issue for a citizen rests largely within the
discretion of the district attorney general. General Whitley
did not abuse his discretion in the case sub judice.

¥l The appellants did not have standing to seek the
formation of a concurrent grand jury to inquire into young
Ryan’s death. Morcover, the appellants were not entitled
to present their evidence and witnesses to a grand jury. It
is provided by statute that the decision of the grand jury
panel is final. T.C.A. § 40-12-104(c). Having made
application to present their case to the grand jury, and the

panel having decided not to permit the appellant to

End of Document
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present their case to the full grand jury, *561 the right of
the appellants to be heard by a grand jury was terminated.

The judgment of the trial court is affirmed.

DWYER and BIRCH, JJ., concur.

All Citations

770 S.W.2d 557
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